Introduction
On 13 September 2005, the Court of Justice of the European Communities (hereafter: Court of Justice EC) passed a judgment giving rise to much controversy. 1 In that judgment, the Court found that in some situations, the EC Treaty leaves room to take measures in a directive "which relate to the criminal law of the Member States" (para. 48). The authority to take criminal law measures in the First Pillar exists -concisely stated -if these measures relate to one of the essential objectives of the Community (cf. Articles 2 and 3 EC Treaty), and the use of effective, proportionate and dissuasive criminal penalties by the national authorities is an essential measure to achieve that objective. 2 In view of the starting point that provisions of the EU Treaty may not prejudice those of the EC Treaty (Article 47 EU Treaty), actions of the Council within the Third Pillar -which concerns police and judicial cooperation in criminal matters as referred to in Article 29 ff. EU Treaty -may not encroach upon the competences of the Community in the First Pillar. 3 This means that in cases where the Community has the competence to take criminal law measures, such measures may not go beyond the First Pillar as its exclusive jurisdiction. Practically speaking, this means that such measures must be taken by means of a directive 4 and not a framework decision. Consequently, the legislative procedure designated in the EC Treaty has to be followed -usually the co-decision procedure in which decisions can be taken "only" by a qualified majority -and the Court of Justice EC can rule in an infringement action on the way in which the relevant directive is to be implemented, as well as give an interpretation of the rules of that directive in a preliminary ruling procedure.
The reason this judgment of 13 September 2005 caused so much controversy has everything to do with the characteristics of Community law and EU law respectively, relating to police and judicial cooperation in criminal matters. Because, unlike in the First Pillar, decisions in the Third Pillar are taken on the basis of unanimity, while the Court of Justice EC plays a much less prominent role. 5 Acceptance of the Community's competence in the field of criminal law has therefore led to the objection among politicians as well as some legal scholars that "Europe" has now acquired too tight a grip on national criminal law. This in turn has resulted (in the Netherlands and elsewhere) in a hefty and not always constructive debate among the practitioners of the various legal disciplines over the desirability of Community intervention in national criminal law. It can be ascertained as well, even apart from the outcome, that the arguments by which the Court of Justice EC has assumed the Community's competence in relation to criminal law have encountered substantial criticism.
In this paper, we do not want to repeat the debates already held. 6 Instead, we focus on the issue of what the exact scope of the Community's competence is in Justice EC 12 May 1998 , Case C-170/96, [1998 ] ECR I-2763, para. 16 and the aforementioned judgment of the Court of Justice EC of 13 September 2005, Case C-176/03, para. 39. See also para. 53 of the judgment of 23 October 2007 discussed below. 4) The adoption of a regulation is not ruled out either. the field of criminal law, on the basis of a more recent judgment of the Court of Justice EC on the Framework Decision to strengthen the criminal-law framework for the enforcement of the law against ship-source pollution, (Case C-440/05). 7 For this purpose, we give an outline below of the background and developments leading up to the last-mentioned judgment (section 2). We then summarise this judgment and give a survey of the main grounds of the Advocate General (section 3). Afterwards, we give our commentary on the judgment (section 4), followed by some concluding remarks (section 5).
The Background and Developments Leading up to the Judgment in Case C-440/05
Before going into more detail on the Commission's interpretation of the judgment of 13 September 2005, we must mention that Community intervention in the imposition of penalties at Member-State level to enforce Community legislation was already at issue before the pillar structure was introduced. For instance, the Court of Justice EC ruled as early as in 1989 in the Greek maize judgment that where Community legislation does not specifically provide a penalty for infringement or refers for that purpose to national laws, regulations and administrative provisions, the Member States may be required to take all measures based on their general obligation under Article 10 EC to guarantee the effective application of Community law. In doing so, they must "ensure in particular that infringements of Community law are penalized under conditions, both procedural and substantive, which are analogous to those applicable to infringements of national law of 12 This case centres on the question whether rules pertaining to harmonisation for the purpose of combating ship-source pollution under criminal law can be part of the common transport policy of Title V of the EC Treaty. This specifically concerns the legal basis in Article 80(2) EC Treaty, under which "appropriate provisions may be laid down for sea and air transport".
The second part on which the Commission wanted to obtain clarity is the meaning of the phrase "measures which relate to the criminal law of the Member States". 13 As we will determine forthwith, the Court of Justice EC does not provide much clarity in the judgment of 13 September 2005 as to what these measures can or may entail. In its Communication, the Commission gives a broad interpretation to that phrase. It supposedly relates to the definition of the constituent elements of offences, the type and level of the criminal penalties applicable and "other elements relating to criminal law". 14 It is clear that the Commission wants to keep all options open. In the action on the Framework Decision on ship-source pollution, this is expressed in the statement that, according to the Commission, practically all 15 provisions of this Framework Directive can be considered as such measures. In addition to defining certain acts as offences, this concerns, inter alia, rules relating to the types of penalties, the level of the minimum custodial sentence, jurisdiction, coordination of prosecution and obligations of the Member States to notify information.
In this outline of the run-up to Case C-440/05, we will not deal further with the issue of the legal grounds. 16 For a good understanding of the Commission's position on the (broad) interpretation of "measures which relate to the criminal law of the Member States", it is advisable to deal somewhat longer with what can be concluded in this regard from the judgment of the Court of Justice EC of 13 September 2005. It is important to note that the legality of the provisions of the Framework Decision on the protection of the environment through criminal law relating to jurisdiction, surrender and (coordination of ) prosecution were not up for discussion in that action. The relevant provisions were not part of the appeal brought by the Commission. The fact that the Court of Justice EC did indeed pronounce the annulment of the entire Framework Decision has to do with the indivisibility of the Framework Decision. Its illegality is assumed specifically in relation to the minimum rules pertaining to the constituent elements of offences -including the rules on participation, instigation and the liability of legal persons -and in relation to penalties, including the type of penalty. 18 The Court of Justice EC thus seems to have sought a connection with the measures referred to in Article 31(1)(e) of the EU Treaty. 19 In doing so, the Court appears to have departed from the opinion of Advocate General Ruiz-Jarabo Colomer. His position entails that the Community can prescribe only that certain acts must carry criminal penalties (and must be criminalised as such), but that the discretion regarding the types of penalties rests with the Member States. It might be possible for the Member States to specify the types of penalties in the Third Pillar in more detail.
It is striking that in the case that resulted in the judgment of 13 September 2005, the Commission left out of its appeal the provisions from the Framework Decision on the protection of the environment through criminal law relating to jurisdiction, extradition and (coordination of ) prosecution, while almost immediately after this judgment, it appeared to be of the opinion that such subjects could indeed be considered as measures that could be adopted within the Community. That the Commission wants to give a broad interpretation to "measures which relate to the criminal law of the Member States" is evident in three ways.
First of all, it can be pointed out that in the aforementioned Communication, the Commission proposed that a substantial number of framework decisions be replaced by directives. The Commission seems to be in favour of total replacement, as no mention is made of the fact that on some parts -such as jurisdiction et cetera -Community legislation is not possible. 20 Secondly, the Commission's appeal against the Framework Decision on shipsource pollution is important. It is aimed, as already stated above, against virtually all provisions of the Framework Decision.
Thirdly, it can be pointed out that various proposals which the Commission has recently made for Community legislation contain diverse rules of criminal law. Those rules pertain to defining specific acts as offences, the types of the penalties, 18) Court of Justice EC 13 September 2005, Case C-176/03, para. 51, in which reference is made to Articles 1 to 7 of the Framework Decision on environmental criminal law. 19) According to Art. 31(1), first lines and under e. EU Treaty, common action on judicial cooperation in criminal matters shall relate to progressively adopting measures establishing minimum rules relating to the constituent elements of criminal acts and to penalties in the fields of organised crime, terrorism and illicit drug trafficking. 20) Cf. also Peers (2006), p. 397. the level of the penalties, confiscation of the proceeds of crime, deploying Community investigation teams and not being allowed to consider criminal acts as offences only subject to prosecution on complaint. 21 The broad interpretation that the Commission gives to "measures which relate to the criminal law of the Member States" seems to be based on a specific interpretation of the grounds of the Court of Justice EC in the judgment of 13 September 2005. In its Communication, the Commission notes:
The Court makes no distinction according to the type of the criminal law measures. Its approach is functional. The basis on which the Community legislature may provide for measures of criminal law is the necessity to ensure that Community rules and regulations are complied with. 22 In other words: in the Commission's view, all criminal law measures can be allowed, provided those measures are necessary with a view to achievement of one of the Community's objectives. In line with this, the Commission establishes that the double-text mechanism (combinations of directives and framework decisions), which was previously not uncommon, is no longer necessary, because "the provisions of criminal law required for the effective implementation of Community law" can and should be adopted on the basis of the EC Treaty. 23 Questions can be raised regarding the Commission's interpretation of the grounds of the Court of Justice EC in the judgment of 13 September 2005. Although it is correct that the Court does not literally make a distinction according to the type of the criminal measure, it should be borne in mind that the Court ruled only on the rules of the Framework Decision on the protection of the environment through criminal law relating to the constituent elements of offences and to penalties. This is also expressed by the fact that the Court of Justice EC found that the measures which relate to the criminal law of the Member States 21) The most varied on this issue is the amended proposal for a Directive on criminal measures aimed at ensuring the enforcement of intellectual property rights, COM (2006) 168 could be allowed when "the application of effective, proportionate and dissuasive criminal penalties by the competent national authorities is an essential measure". 24 Viewed in this light, it cannot be said that this judgment of the Court has already legitimised other types of measures. Doubts have arisen in the literature as well as to which measures related to the criminal law of the Member States must be considered as allowed. 25 It is important as well that the question was raised of the extent to which the Community has the competence to prescribe the type of a criminal penalty. The Court of Justice EC determined that the rule from the Framework Decision on the protection of the environment through criminal law prescribing that in certain cases conduct is punishable by "penalties involving deprivation of liberty which can give rise to extradition" (Article 5(1)), is one of the articles which, on account of their aim and content, have as their main purpose the protection of the environment and could have been adopted on the basis of Article 175 EC. Proportionately, this Article 5(1) of the Framework Decision on the protection of the environment through criminal law is not a very detailed rule, which, for example, does not contain a determination of the minimum maximum duration of a custodial sentence, now common in Europe. It is not automatically evident from this that in the judgment of 13 September 2005, the Court of Justice EC wanted to consider every form of specification by the Community of the type of the criminal penalty possible. 26 At the same time, various authors argue that it is in line with this judgment to consider a specification of the type of the criminal penalty possible if it must be considered necessary with a view to enforcing Community law. 27 On the basis of the same arguments, other types of measures -relating to jurisdiction 28 and prosecution policy 29 -are considered possible. In short: there are some doubts in the literature regarding the scope of the Community's competence in the field of criminal law. With this state of affairs, it should be clear that further clarification of the scope of the Community's authority in the field of criminal law is desired in the action brought by the Commission against the Framework Decision on ship-source pollution. It was presumed that such clarity could be created in the judgment in Case C-440/05. We therefore summarise this judgment here.
The Opinion of the Advocate-General and the Decision of the Court of
Justice EC
Introduction
The judgment of the Court of Justice EC is linked to an extensive and interesting opinion by Advocate General Mazák (hereafter: the AG). To be able to assess the judgment of the Court on its merits, it is advisable to view it in the light of the AG's opinion. For this reason, we deal with the latter's main grounds and discuss the grounds and decision of the Court of Justice EC in connection therewith.
Does the Competence of the Community in the Field of Criminal Law Only Extend to Protection of the Environment?
In the first place, the AG deals with the question whether the Community's competence in the field of criminal law, as accepted in the judgment of the Court of Justice EC of 13 September 2005, only relates to the Community objective of environmental protection, or whether it is not a priori restricted to this. 30 The AG takes the position that, although the circumstance that in the judgment of 13 September 2005 reference is frequently made to the protection of the environment and its place in the EC Treaty can be taken to mean that the Court of Justice EC had only the specific area of the environment in mind, it does not necessarily follow from this that the power to provide for criminal measures is restricted to the protection of the environment. Notwithstanding the fact that the protection of the environment is of vital importance worldwide, environmental protection -as is evident from the objectives and activities referred to in Articles 2 and 3 EC Treaty -is not the only essential objective or policy area of the Community. As criminal law functions "as a barometer of the importance attached by a community to a legal good or value", an exclusive link of the Community's competence in the field of criminal law to environmental protection would not do justice to the nature -or, in the AG's terms, the identity -of the Community. Another important argument put forward by the AG concerns the effectiveness of Community law. This effectiveness is the basis of the Community's competence in the field of criminal law. As this concerns a general principle of Community law, for that reason as well, it is not logical to make an exclusive link.
Regarding this first point of the Court of Justice EC summarises the case law in which, concisely stated, it is ruled that in the cases in which the Community has the competence to take criminal measures, it may not go beyond the First Pillar as its exclusive jurisdiction. 31 Next, the Court of Justice EC holds in a rather general sense that the common transport policy "is one of the foundations of the Community". In doing so, the Court of Justice EC makes a link on the basis of Article 6 EC Treaty between environmental protection on the one hand and the common transport policy on the other. 32 Environmental protection must also be considered as an objective of the common transport policy. Reasoning in this way, the Court of Justice EC establishes in so many words that the area covered by the Framework Decision on ship-source pollution is within the exclusive jurisdiction of the First Pillar. Unlike the AG, the Court of Justice EC does not hold in express terms that the competence of the Community in the field of criminal law is not exclusively linked to protection of the environment and that such competence therefore in principle relates to the various policy areas referred to in the EC Treaty. 33 In a certain sense, the Court's grounds are confusing precisely because an explicit link is made to the protection of the environment in para. 60. In our opinion, however, the Court of Justice EC did not mean to say that the Community has the competence to take criminal intervention measures only if the relevant policy area is also coloured by environmental protection requirements. This turn of phrase seems to be intended only for the purpose of determining that measures to combat ship-source pollution can be taken on the basis of Art. 80(2) of the EC Treaty, which pertains to the common transport policy. 34 Although at first sight, environmental protection and transport policy seem to have little to do with each other, the Court of Justice wanted to express precisely that these policy are as closely connected on the basis of Art. 6 EC Treaty. 35 of the Court of Justice EC is in line with the arguments of its AG. This means that the competence of the Community in the field of criminal law may therefore extend to all essential policy areas referred to in the EC Treaty.
The Specific Scope of the Competence to Lay Down Measures Related to the Criminal Law of the Member States
The question then arises regarding the specific scope of the competence to lay down measures which are related to the criminal law of the Member States. 36 Together with AG Ruiz-Jarabo Colomer in his opinion on the judgment of 13 September 2005, AG Mázak is of the opinion that the Community legislature may require the Member States to impose criminal penalties and may prescribe that these penalties must be effective, proportionate and dissuasive, but does not have the power to specify the penalties to be imposed. This opinion is based on a clear view which essentially concerns a demarcation of powers between the Community and the Member States. The AG notes in this regard:
It must be borne in mind that the issue here is not a possible power on the part of the Community to impose criminal penalties itself, but rather the power to require the Member States to provide, within their respective penal systems, for certain forms of conduct to be classed as criminal offences as a means of upholding the Community legal order. Clearly, therefore, that raises not only concerns as to the internal consistency of the criminal law of the Union (…) but also as to the coherence of each national penal system.
In this context, not only the diverse opinions existing among the Member States on the position that criminal law takes as an enforcement instrument play a part. The AG emphasises that community rules on the type and level of the penalties to be imposed affect the coherence of the criminal law systems of the Member States. This is connected with the fact that the Community's competence in relation to criminal law exists "only" in specific policy areas referred to in the EC Treaty and that, consequently, more than a partial harmonisation of national criminal legislation can never be effected. At national level, this can result in fragmentation because differences will exist or arise between the harmonised and nationally determined parts of criminal legislation. Relying on the subsidiarity principle, the AG is therefore of the opinion that the Member States can best judge themselves what form should be given to the prescribed (effective, proportionate and dissuasive) criminal penalties in their national law. On this point, the AG sees no obstacle in the fact that the Court of Justice EC ruled in the judgment of 13 September 2005 that the rule from the Framework Decision on the protection of the environment through criminal law which prescribes that in certain cases, conduct must be punishable by "penalties involving deprivation of liberty which can give rise to extradition" (Article 5(1)) falls within the scope of the Community's competence in the field of criminal law. This ruling was allegedly not based on a specific examination by the Court of the validity of the rule in question.
Against this background, the AG comes to the conclusion that the Framework Directive on ship-source pollution -because of its indivisibility -may well be annulled in its entirety, but that this is based only on the provisions of the Framework Decision relating to the constituent elements of the offences, which prescribe that those offences must be punishable by effective, proportionate and dissuasive penalties. 37 The Court of Justice comes to the same conclusion, but it cannot be determined whether the Court also endorses the underlying arguments of its AG. The Court of Justice EC establishes first of all that the rules in which the punishable acts are defined, and the related rules pertaining to the punishability of participation and instigation as well as the liability of legal persons fall within the Community's sphere of competence and therefore cannot be laid down in a framework decision. This is different with respect to the rules relating to the type and level of the criminal penalties to be imposed. The Court of Justice EC rules concisely in this respect:
By contrast, and contrary to the submission of the Commission, the determination of the type and level of the criminal penalties to be applied does not fall within the Community's sphere of competence.
Regarding the other provisions of the Framework Decision, which pertain inter alia to jurisdiction, notification of information and the designation of contact points, the Court of Justice EC refrains from giving an opinion. Because these provisions, like the provisions relating to the type and level of the penalties, are inextricably linked to the rules laid down in the Framework Decision in conflict with the Community's competence, the Court of Justice EC annuls the Framework Decision on ship-source pollution in its entirety. 
The Effectiveness of the Measures Problematicised
Before commenting on the opinion of the Court of Justice EC, we cannot allow part of the AG's opinion to go unnoticed. 39 In this part, "certain conceptual flaws" are indicated regarding the competence of the Community in relation to criminal law. That competence exists, as ruled in the judgment of 13 September 2005, when "the application of effective, proportionate and dissuasive criminal penalties by the competent national authorities is an essential measure" to achieve the relevant Community objective. In addition, the Community legislature must "consider [those measures] necessary in order to ensure that the rules which it lays down … are fully effective".
In these two strongly overlapping requirements, the effectiveness of the measures taken is the central point. In his opinion, however, the AG puts forward some reservations to the effect that it is difficult to determine whether prescribing criminal penalties is necessary to enforce Community law. He points out, for instance, that criminological debate continues over the cases and matters in which the application of criminal penalties is the most appropriate manner of enforcement. Although the AG acknowledges that the Court of Justice EC leaves the determination of that necessity mainly to the Community legislature, this does not affect the fact that the core of the Community's competence in relation to criminal law is based on a subjective assessment of such necessity.
Another conceptual problem identified by the AG is the fact that the competence of the Community to take criminal measures is accessory to the Community's competence to take action in a certain area. As different legislative procedures apply to the various legal bases in the EC Treaty, there is no uniform procedure for determining criminal measures. The AG considers the absence of a specific legal basis in relation to the enforcement of Community law under criminal law a deficiency in that respect. In addition, the AG shows some doubt as to whether it is indeed desirable for the Community to pursue policy along those lines, which involves more than prescribing criminal sanctions. The AG apparently has in mind the importance of the inner coherence of the criminal law systems of the Member States.
Commentary on the Judgment of the Court of Justice EC
The first question that arises on the basis of the judgment of the Court of Justice EC on the Framework Decision on ship-source pollution is whether the Court of Justice EC provided the clarity that the Commission intended to obtain. Or, in other words: to what extent did the Court of Justice EC actually give further substance to the phrase "measures which relate to the criminal law of the Member States"? Beyond discussion is that the Court of Justice considers these measures to include at any rate prescribing acts that are to be made punishable. It is also clear that the criminal penalties to be imposed for those acts may not be specified by prescribing the type and level of those penalties. For the rest, the Court of Justice EC does not delimit in more detail the scope of the "measures which relate to the criminal law of the Member States". A different interpretation of the judgment can be found in Mok, who assumes that the rules in Articles 7 to 12 of the Framework Directive on ship-source pollution, relating inter alia to jurisdiction, notification of information and the designation of contact points, fall within the sphere of competence of the Community in relation to criminal law. 40 In our opinion, this interpretation is based on an incorrect reading of the judgment. In para. 73, the Court of Justice EC states that "it is not necessary to rule on the question whether they [Articles 7-12; MJB/TK] fall within the sphere of competence of the Community legislature". The phrase "that these articles are also inextricably linked to the provisions of the Framework Decision" that do fall within the sphere of competence of the Community serves only to enable annulment of the entire Framework Decision. This is also evident from the fact that the same inextricable link was expressed by the Court in relation to the rules of Articles 4 and 6 of the Framework Decision, regarding the extent to which they relate to the types and level of the criminal penalties, explicitly do not fall within the scope of the Community's competence in relation to criminal law. All in all, it can therefore be ascertained that the Court of Justice EC only provided a limited degree of the clarity on this point which the Commission had hoped to obtain.
The Court of Justice EC even seems to have mitigated its position with respect to the judgment of 13 September 2005 to the extent it concerns the scope of the Community's competence in the field of criminal law. It has already been indicated above that, in the last-mentioned judgment, the Court of Justice EC determined that the rule from the Framework Decision on the protection of the environment through criminal law, which prescribes inter alia that in certain cases, conduct must be punishable by "penalties involving deprivation of liberty which can give rise to extradition" falls within the scope of the Community's competence in relation to criminal law. Together with AG Mazák, one may presume that this ruling was not based on a specific examination by the Court of the validity of that rule, 41 reading of the judgment of 13 September 2005 does not automatically necessitate this. The Court of Justice EC held in para. 49 of that judgment that the rules of the Framework Decision on the protection of the environment through criminal law "leave to the Member States the choice of the criminal penalties to apply, although, in accordance with Article 5(1) of the decision, the penalties must be effective, proportionate and dissuasive".
Even though the Court of Justice EC apparently refers only to Article 5(1) of the Framework Decision on the protection of the environment through criminal law, in so far as it contains the requirement for Member States to provide for penalties that are effective, proportionate and dissuasive, the Court would not have failed to notice that the same provision also prescribes more specifically that in serious cases, those penalties must involve deprivation of liberty. If the Court of Justice EC had already considered such specification problematic at the time of the judgment of 13 September 2005, it would have been logical for it to express this. It is then stated once again in para. 51 that "on account of both their aim and their content, Articles 1 to 7 of the framework decision" -thus also Article 5(1) -"have as their main purpose the protection of the environment and they could have been properly adopted on the basis of Article 175 EC". This at least gives the impression that a certain degree of prescription of the type and level of the criminal penalties would be allowed if this must be considered necessary to enforce Community law. This gives the idea that a certain change of course did indeed take place in the judgment of 23 October 2007.
In another respect as well, it can be argued that the Court of Justice EC started to follow a different course. It is generally assumed that in the judgment of 13 September 2005, the Court was seeking to anticipate the European Constitution. 42 Along those lines, the Court of Justice EC could once again have sought a connection with Article III-271(2) Constitution and its current counterpart, Article 69b(2), as included in the Treaty of Lisbon. 43 In that case, prescription of the type and level of the criminal penalties could have fallen within the sphere of the Community's States proves essential to ensure the effective implementation of a Union policy in an area which has been subject to harmonisation measures, directives may establish minimum rules with regard to the definition of criminal offences and sanctions in the area concerned. Such directives shall be adopted by the same ordinary or special legislative procedure as was followed for the adoption of the harmonisation measures in question, without prejudice to Article 61 I."
competence, provided such specification must be deemed necessary for the purpose of enforcing Community law. The Court of Justice EC could have substantiated this choice from the point of view, compelling in European law, of the effectiveness of Community law.
In line with that, the Court of Justice would also have had the possibility to assess the prescription of other types of criminal measures, such as rules relating to jurisdiction, in more detail in the light of the necessity of such measures. Instead of this, the Court of Justice EC now states resolutely that prescription of the type and level of criminal penalties is outside the competence of the Community, while no further definition is given either of the "measures which relate to the criminal law of the Member States".
Conclusion
We conclude that two explanations can be given for this changed attitude of the Court of Justice EC.
First of all, it is conceivable that the Court of Justice EC has been convinced by the opinion of AG Mazák, who put forward as the main argument against an extensive interpretation of the competence of the Community in relation to criminal law that with all the diversity of criminal law systems in Europe, it is not really possible to decide in detail at a central level the most appropriate penalty. Apart from the differences existing in the framing of prosecution policy, one must consider variations in the increasing degree of discretion given to criminal court judges in deciding on the sentencing in actual cases, as well as the ways of enforcing criminal penalties, for example where modalities of conditional or early release are concerned. In the light of the subsidiarity principle, this constitutes a strong argument. At the same time, one must ascertain that in the Third Pillar, the diversity of criminal law systems of the Member States is not considered as an obstacle to more detailed specification of criminal penalties, nor to laying down other types of rules of criminal law. The Member States apparently accept the fact that the effect of European rules can vary in the national criminal law systems. 44 The second explanation is more political in nature. At the time the judgment of 13 September 2005 was passed, it was still uncertain whether the European Constitution would enter into effect in any form. At that time, the Court of Justice EC apparently wanted to contribute actively towards European approximation of criminal law. At the time the judgment on the Framework Decision on ship-source pollution was passed, however, the Treaty of Lisbon was almost ready. This Treaty all but abolishes the pillar structure, "European criminal law" is modelled (nearly) on Community law and a clearer demarcation is given of the competences in the field of criminal law. Consequently, for that reason, one could presume that the Court of Justice EC has chosen a low-profile version of the competence of the Community in the field of criminal law accepted in the judgment of 13 September 2005. If this presumption is correct, we consider this a wise choice. An extensive interpretation of the competence of the Community in the field of criminal law would have resulted in too much discussion, and would not have been of much practical use either. With the entry into effect of the Treaty of Lisbon, which is foreseen on 1 January 2009, the competence of the Community in the field of criminal law will be governed by the then applicable provisions of the Treaty on the Functioning of the European Union (being the successor to the EC Treaty), and the judgment of 13 September 2005, as well as that of 23 October 2007, will only have significance as legal history.
